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IN THE 

United States Const of Appeals 

fob the District of Columbia Circuit. 


No. 986L 


JOHN G-. BURROWS, Appellant, 

v. 

J AME S E. FORRESTAL, Secretary of Defense, and KEN- 
NTjUjRTE. R OYALL, Secretary of the Army, and MA - 
JOjSjHOMAS H. GREEN, Judge Advocate General, 
Appellees, and 

WOLFGANG, Prince of Hesse, and MARGARETHE, 

Landgrafen of Hesse. 


Special Appeal from The United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a special appeal from an Order dated April 23, 
1948, signed by Mr. Justice F. Dickenson Letts. A Special 
Appeal was allowed by this Court under authority of Rule 
10(c) of the General Rules of the United States Court of 
Appeals. The District Court has jurisdiction by virtue of 
Title 11 Section 301 and 306 of the District of Columbia 
Code, 1940 edition. 
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STATEMENT OF CASE. 

On April 9, 1947, the Appellant filed the ‘ ‘ Complaint for 
Mandatory Injunction ’’ (App. 2), stating in substance that 
the defendants, through their agents, servants and/or em¬ 
ployees, received from him a certain diamond described 
therein. That the diamond and a setting which was especi¬ 
ally made for the said diamond were given by the Appellant 
to the agents, servants and/or employees of the defendants 
for the purpose of using same as evidence in the Court 
Martial Trial of one Colonel Durant; that later the de¬ 
fendants received permission to remove the diamond from 
the especially made setting and returned the said setting 
to the Appellant. That the purpose for which the diamond 
was given, no longer existed and that the Appellant de¬ 
manded the return of his diamond, which was refused and 
thus the Appellant brought this suit. 

The defendants answered (App. 6) and admitted the 
substance of the Complaint, and stated that upon informa¬ 
tion and belief the diamond belonged to a certain Hesse 
family of Frankfurt, Germany. 

On January 28,1948, a certain Wolfgang, Prince of Hesse, 
and Margarethe, Landgrafen of Hesse, Frankfurt, Ger¬ 
many, filed a Motion to Intervene as Plaintiffs (App. 7); 
this Motion was answered by the Appellant (App. 8) and on 
March 25, 1948, was overruled by the District Court (App. 
H). 

The defendants then filed a Motion for Leave to Deposit 
the Res, and for Interpleader (App. 9) relying solely on 
Title 13, Section 217, of the D. C. Code 1940; this was ans¬ 
wered by the Appellant (App. 10) and the Court on April 
23,1948, signed an Order (App. 12) from which this Appeal 
was taken. 
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STATUTES, REGULATIONS AND RULES INVOLVED. 


1. Title 13, Sec. 217, D. C. Code, 1940. 

“Interpleader—Affidavit by defendant—Contents— 
Order of Court—Appearance of Third Party—Failure 
to Appear.” 

Upon affidavit by the defendant in an action upon 
contract, or for the recovery of personal property, that 
a third party, without collusion with him, has or makes 
claim to the subject of the action, and that he, the de* 
fendant, is ready to pay or dispose of the same as the 
Court may direct; the Court may make an Order for 
the safekeeping, or for the payment or deposit in Court 
of the subject of the action, or the delivery thereof to 
such person as it may direct, and also an Order re¬ 
quiring certain third parties to appear in a reasonable 
time and maintain or relinquish Ms claim against the 
defendant; and if said third party, having been served 
with a copy of the Order, by the Marshal, failed to 
appear the Court may declare him barred of all claim 
in respect to the subject of the action against the de¬ 
fendant therein; but if he appears he shall be allowed to 
make himself defendant in the action in lieu of the 
original defendant who shall be discharged and all lia¬ 
bility to either of the other parties in respect to the 
of the Court or the payment, deposit or delivery 
subject of the action on Ms compliance with the Order 
thereof.” 


2. Federal Rule of Civil Procedure No. 25. 

(a) Death. 

(1) “If a party dies and the claim is not thereby 
extinguished, the Court within two years after the death 
may Order substitution of the proper parties. 

(b) Incompetency. 

“If a party becomes incompetent, the Court upon 
motion. 

(c) Transfer of Interest. 

In case of any transfer of interest, the action may be 
continued by or against the original party unless___ 
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(d) Public Officers—Death or Separation from 
Office. 

When an officer of the United States District of 

Columbia.or any other officer specified 

.is a party to an action and during its 

pendency dies, resigns, or otherwise ceases to hold 
office.” 

3. Kule 22. 

(a) Interpleader. 

(1) Persons having claims against the Plaintiff may 
be as defendants and required to interplead 

when their claims are such that the Plaintiff is or may 

be exposed to double or multiple liability.a 

defendant exposed to similar liability may obtain such 
interpleader by way of cross claim or counterclaim. 

4. Title 50, Sec. 7, Sub-section B, Paragraph 3, United 

States Code. 

“Trading With the Enemy Act.” 

Nothing in this act shall be deemed to authorize the 
prosecution of any suit or action at law, or in equity, 
in any Court within the United States by an enemy or 
ally of enemy prior to the end of the war. 

STATEMENT OF POINTS. 

The Appellant intends to rely on the following points: 

1. That the Order complained of could not be granted 
by the authority of the District of Columbia Code Section 
relied upon by defendants. 

2. That there is no authority upon which the Order com¬ 
plained of could be granted either at common law or by 
statute. 

3. That the defendants are estopped by reason of laches 
from bringing in at this time third party defendants. 
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SUMMARY OF ARGUMENT. 

The Appellant respectfully submits that the Trial Court 
erred in signing the Order appealed from. The statute 
relied on by the defendants could not be invoked in this case 
as the parties do not meet the prerequisites of Morgan v. ■ 
Kraft, 52 Appeals D. C. 172, 285 Fed. 906, which this Court 
stated must be met in order to have interpleader under that 
section. 

The Statute stated further that the parties interpleaded 
should be brought in for the purpose of “maintaining or re¬ 
linquishing their claim against the defendants.” This was 
not done; they were brought in for the purpose of defending j 
against the claim of the plaintiff, something definitely not 
contemplated by the Statute. They could not be brought in 
in the words of the Statute as third parties are alien enemies 
of the United States and thus cannot maintain a claim in 
the Courts of the United States while a state of war exists 
between their Country and the United States. A glance at 
the Order complained of shows that what the Court actually 
did was substitute parties defendant. Your Appellant re¬ 
spectfully submits that there is no authority for this, either 
in common law or by Statute. 

The Appellees by their answer admitted that they knew 
of the claim of the defendants of the third party defendants 
at the time they filed their answer; yet they did nothing at 
that time. They waited until after the case was calendared 
and after a Motion to Intervene by the said third parties 
had been disallowed before they filed the Motion from which 
the Order complained of resulted. It is the position of the 
Appellant that they slept on their rights, if any they did 
have, and thus could not, at that late date, bring in any one. 
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ARGUMENT. 

Point One. 

The Appellees in their motion for leave to deposit Res 
and for Interpleader relied upon Title 13 Section 217 
(supra) of the District of Columbia Code 1940 edition. 
Said section titled Interpleader printed in full under stat¬ 
utes, treaties, regulations or rules involved of the Appel¬ 
lant’s brief, at page 3. 

The Appellant contends that the Court was granted no 
authority under this Section to sign the order appealed 
from. 

The principal case on this Code Section was M organ v. 
Kraft , decided by the Court and reported in 52 App. D. C. 
172, 285 Fed. 906. In this case the Court set forth four es¬ 
sential prerequisites to an order for interpleader under this 
Section. On page 174 this Court said: 

“In Pomeroy’s Equity Section 1322, four conditions 
are named as essential prerequisites to an order for 
interpleader. They are as follows: (1) The same thing, 
debt, or duty must be claimed by both or all the parties 
against whom the relief is demanded. (2) All their 
adverse titles or claims must be dependent, or be de¬ 
rived from a common source. (3) The person asking 
the relief—the plaintiff—must not have or claim any 
interest in the subject matter. (4) He must have in¬ 
curred no independent liability to either of the claim¬ 
ants; that is, he must stand perfectly indifferent be¬ 
tween them, in a position merely of a stakeholder.” 

Pomeroy in his works on Equity Jurisprudence, 5th. 
edition. Section 1326 states: 

“The party seeking the relief must have incurred no 

independent liability to either of the claimants. 

In pursuance of the doctrine above stated, if a bailee 

is sued by his bailor., and at the same time a 

third person asserts a claim of title adverse and para¬ 
mount to that of the bailor, principal or landlord, a 
suit of interpleader cannot, in general, be maintained 
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against the two conflicting claimants, since, from the 
very nature of the relation, there is an independent 
personal liability, with respect to the subject matter, 
of the bailee to his bailor.” 

In Section 1327 of Pomeroy’s Equity Jurisprudence it 
states: 

“A bailee or agent cannot maintain an Interpleader 
suit against the bailor or the principal and a third 
person who asserts an independent, antagonistic, and 
paramount title to the fund. \ 

On the other hand, there are cases in which a bailee ! 
or an agent may interplead his bailor or his principal 
with third persons claiming adversely. Whenever the 
third person claims the thing, fund, debt, or duty from 
the bailee or agent under a title derived from the bailor 
or principal, created by the latter’s own act subse¬ 
quently to the bailment or agency, such as his assign¬ 
ment, agreement, sale, mortgage, trust or lien given by 
him, the bailee or agent may compel the parties to 
interplead.” 

In Cromwell v. American Loan and Trust Company, 57 
Hun. 149, 11 N. Y. Supp. 144, the Court said: 

“Where one who holds the property to which con¬ 
flicting claims are made voluntarily assumes the posi¬ 
tion of bailee as to one of the claimants, to the detri¬ 
ment to the other, he cannot maintain the action of 
interpleader.” 

In Richardson v. Belt , 13 App. D. C., on page 200, this 
Court said: i 

“An essential foundation of the equity of inter¬ 
pleader is, that the party seeking the relief must not 
be under an independent or special liability to one of 
the claimants. 

Where there is an independent liability of the party 
seeking the relief to one of the several defendants, 
arising out of the relations subsisting between them or 
upon a special contract, creating, for example, the rela- 
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tion of bailor and bailee, landlord and tenant, or credi¬ 
tor and debtor, there can be no interpleader, nnless 
it is made to appear that others have acquired a claim, 
or title, or interest, derived under the said liability.” 

This case was followed in Moore Printing Co. v. National 
Savings and Trust Co., 31 App. D. C. 458, which case was 
affirmed by the Supreme Court in 218 U. S. 422, 31 S. Court 
64, 54, L. Ed. 1093. 

Bartlett v. His Imperial Majesty the Sultan, 23 Fed. 257, 
23 Blatchf 196, the Court said on page 258: 

“The bill is a pure bill of interpleader, and presents 
the common cause of a bailee who seeks to protect him¬ 
self against the claim of his bailor and that of a third 
person who asserts an adverse title to the bailor. The 
authorities are decisive against his right to maintain 
an interpleader.” 

Judge Story in his work on Equity Jurisprudence, 14th 
edition VoL 2, at pages 518 and 519, Section 1134 says: 

“*•* where a person is in possession of property as 
bailee, to which the bailor, himself has no possessory 
title; but he is a mere tortious possessor, and the right¬ 
ful owner demands it of the bailee. In such a case the 
question may arise whether he can compel the bailor 
and the rightful owner to interplead for each other, 
upon principal it would seem that he cannot; • * *.” 

In Section 1135 Judge Story states: 

“The true doctrine supported by the authorities 
would seem to be that in cases of adverse independent 
titles the party holding the property must defend him¬ 
self as well as he can at law; and he is not entitled to 
the assistance of a Court of Equity, for that would be 
to assume the right to try merely legal titles upon con¬ 
troversy of different parties, where there is no privity 
of contract between them and the third person, who 
calls for an interpleader.” 


\ 
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In Venable v. N. T. Bowery Fire Insurance Co., 49 N. Y. 
Superior Court Reports 481 the Court said: 

“It is well established that motions for interpleader 
depend upon the same principals as actions of inter¬ 
pleader, and that where an action of interpleader could 
not be maintained an order ought to be made .’’ 

That this is not the type of case contemplated by the Code 
Section relied upon by the Appellees is clearly seen. As 
there exists between the Appellants and the Appellee, 
Forestal et al., the relationship of bailor and bailee, and 
that by the rule set down in Morgan v. Kraft {supra), the 
defendant must not have incurred an independent liability 
to either of the claimants and also that the second pre¬ 
requisite set forth in Morgan v. Kraft is not made in that 
the adverse titles claimed are not derived from a common 
source. 

For the purpose of this argument let us say that the 
Code Section relied upon by the Appellees was applicable to 
this case. The Court still could not grant the relief asked 1 
for because the persons who requested to be interpled are 
alien enemies of the United States and as such could not 
become parties to an action of interpleader. 

The law is well settled that alien enemies may not in¬ 
stitute or maintain an action in our Courts during war al¬ 
though they may defend actions brought against them as 
parties defendant. 

The law is well settled that in an action of interpleader 
the parties stand as plaintiffs and defendants to each other 
and the alien enemies cannot be interpled because they 
may not maintain a possessory action. In Cowway v. Cas¬ 
well, 121 Ga. 254, 48 S. E. 956, the Court said: 

“In interpleader both claimants are in a position 
similar to that of plaintiffs, in other possessory ac¬ 
tions, where the recovery must be on the strength of 
their own title rather than on the weakness of their 
adversary title. 
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In Graf man Dairy Co. et al. v. Mercantile Club et al. r 241 
S. W. 923, the Court said on page 929: 

‘ 4 After the judgment was entered requiring the 
claimants of the fund to interplead, they occupied 
position similar to that of plaintiffs in possessory ac¬ 
tions in general • • * it was incumbent upon Appellant, 
therefore, to have alleged in its interpleader every 
fact necessary to support its claim of title.” 

Thus it is seen that the Code Section relied upon by the 
Appellees was inapplicable to this case. That the parties 
interplead could not because of their status of being alien 
enemies to the United States become a proper party to this 
action because as alien enemies they are prohibited from 
maintaining a possessory action in our Courts. 

The Order complained of for further reason could not 
have been signed under the authority of the section relied 
upon by the Appellees in that the statute provides that the 
pary interpled must appear at a reasonable time and main¬ 
tain or relinquish his claim and the order of the Court re¬ 
quires the parties to come in and defend against the claim 
of the plaintiff for the possession of the said diamond. 

Every Court is required to enforce the rule of law 
that prohibits a non-resident alien enemy from instituting 
or maintaining an action in our Courts during a war. 
E. P. Drewry S. A. R. L. v. Onassis, 42 N. Y. S. 2nd 74, 
266 Appellant Division 292, affirmed in 291 N. Y. 779, 53 
N. E. 2nd 243. 

“The general rule of the common law of England, 
followed in this Country, in that an alien enemy can¬ 
not maintain an action in the counts of that country, 

-in his own name, during the war. Wilcox v. 

Henry (Pa.) 1 U. S. 69, I Dali 69, 1 L. Ed. 41. 

“An enemy alien may not maintain an action in time 
of war between his country and the United States 
Ex-parte Colonna (N. J.) 314 U. S. 510, 62 Sup. Ct. 
373, 86 Law Ed. 379. 
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Point Two. 

A careful reading of the order complained of (App. 
p. 12) shows that what the Court actually did in this case 
was substitute party defendants. This was something not 
contemplated by any of the parties to this action. It had 
ordered the third party to come in and defend against the 
claim of the plaintiffs. How can they do this when the 
plaintiffs have made no claim against them? Are they 
bailees of the Appellant? Do they have in their posses¬ 
sion something that the Court can, by mandatory injunc¬ 
tion, order returned to the now Appellant? 

The answer to the above questions is simple. The Order 
complained of should not have been entered. We have 
seen that the Order could not be signed upon authority 
of the D. C. Code Section relied upon by the defendants; 
now let’s see if there is any other authority upon which 
it could be done in this case. 

The Appellees called their Motion and resulting or¬ 
der-interpleader. What do the Federal Rules of Civil Pro¬ 
cedure say about interpleaders by defendants? Rule 22 
(Br. p. 3) makes no provision for Motion for Interpleader; 
it states very definitely that a defendant must crossclaim 
or counterclaim. Surely the Appellees Forrestal et al’s 
Motion could not be considered a crossclaim or counter¬ 
claim. 

The rule aforesaid does not contemplate claims against 
third parties, the counter or cross claim must be against 
the original parties to the action. 

The Court in the case of Fort Chartres and Ivy Drain¬ 
age and Levee District No. 5 v. Thomas, decided by the 
U. S. District Court D. Del. reported in 8 Fed. Rules 213 
said: 

“A counterclaim for interpleader may not be filed 
against persons not parties to the action. Rule 13H, 
relating to the bringing in of additional parties on a 
counterclaim, applied only to the bringing in of addi¬ 
tional parties defendant to a counterclaim or cross- 
claim against persons who are already parties.” 



What other authority could the Appellees have? Rule 
25 (B. p. 3) ? A mere glance at this rule shows that this 
is not one of the class of cases contemplated by that rule 
on Substitution of Parties. 

Thus there was no authority for such action. I should 
like to point out at this time that if the parties are in- 
terpled they are as plaintiffs to each other. The rule on 
this is well stated in Equitable Life Asso. Society of the 
United States v. Kit, et al. decided in 1938 by the District 
Court, E. D. Pennsylvania, reported in 22 Fed. Sup. 1022: 

“In an interpleader action, each defendant after a 
decree directing an interpleader occupies the position 
of a plaintiff and must state his own claim and answer 
that of the other .” 

And since the parties sought to be interpled are admit¬ 
tedly Alien Enemies of the United States and cannot pros¬ 
ecute a claim they cannot be interpled. 

Point Three. 

Aside from the foregoing it is the position of the Ap¬ 
pellant in this case that the Appellees Forrestal et al. 
slept on their rights, if any they did have, in bringing 
the aforesaid Motion upon which the order complained of 
is based. They ^ere guilty of laches. 

In the case of United States Land and Investment Com¬ 
pany v. Bussey , 7 N. Y. S. 495, there was an action of 
replevin and property taken into possession of and by 
the Sheriff in January 1889. In February 1889 defendant 
made a Motion requiring the plaintiff to file additional 
or larger security. Motion to interpled was not filed until 
June 1889. The Court held that the defendant, during 
all this time, was aware that Herbert was the party really 
interested and that because of his laches was not entitled 
to his Motion to interplead; that too much time had 
elapsed. 

This is very similar to our case. On April 9, 1947, the 
Complaint was filed; on December 31, 1947, the defendants 
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filed answer to the Complaint in which they admitted 
knowledge of adverse claim. It was not nntil after Mo¬ 
tion to Intervene, an answer thereto was filed and argued 
and decided by the Court, that their Motion of Inter¬ 
pleader was filed. Surely they had knownedge of this 
sometime before and waited until after the Motion to In¬ 
tervene had been filed, if there ever was a case of laches 
this is it. 

Respectfully submitted, 

McKay & Gordon. 

Charl.es F. McKay, Jr. 

Samuel Gordon. 


! 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Apr 9, 1947 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 1516 - 47 

John S. Burrows, 9th and M Street, S. E., Washington, 

D. C., Plaintiff , 
v. 

Robert P. Patterson, Secretary of War, 1511 33rd Street, 
N. W., Washington, D. C., and Major General Edward 
F. Witsell, Adjutant General of the United States, 
3817 Cathedral Avenne, N. W., Washington, D. C., and 
Major General Thomas H. Green, Judge Advocate 
General, 2229 Bancroft Place, N. W., Washington, D. 
C., Defendants. 

Complaint for Mandatory Injunction. 

Now comes the Plaintiff and for cause of action against 
the Defendants, states as follows: 

— 1 — 

That your Plaintiff is a citizen of the United States, 
and resident of the District of Columbia, and brings this 
suit in his own right. 

— 2 — 

That the Defendants are citizens of the United States 
now residing in the District of Columbia and are being 
sued in their capacity as officers and officials of the United 
States Government as follows: 

The Defendant, Robert P. Patterson, is being sued in 
his capacity as Secretary of War. 
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2 The Defendant Major General Edward F. Witsell 

is being sned in his capacity as Adjutant General of 
the United States. 

The Defendant, Major General Thomas H. Green, is 
being sned in his capacity as Judge Advocate General. 


That on, to wit, June 13, 1946, the Defendants by and 
through their agent, servant, and/or employee, one Cap¬ 
tain Thomas R. Smith, Jr., received from your Plaintiff 
one diamond ring, the diamond being of a size of ap¬ 
proximately two karats, which diamond was set in a plati¬ 
num setting, containing sixteen small diamonds. 

i 

—4— 

That on, to wit, June 18, 1946, Plaintiff authorized the 
said Captain Thomas R. Smith, Jr., the agent, servant 
and/or employee of the Defendants, herein, to remove the 
above described diamond stone from the above described 
setting and on, to wit, July 1, 1946, the Plaintiff did re¬ 
ceive from the said Captain Thomas R. Smith, Jr., the 
agent, servant and/or employee of the Defendants herein 
the platinum setting hereinbefore described, but did not 
receive the diamond as heretofore described. 


That your Plaintiff was informed and believes and there¬ 
fore avers that the above described diamond was received 
from him for the purpose of being used as evidence by 
the Defendants herein, on behalf of the prosecution in the 
Court Martial Trial of one Col. Jack W. Durant. 


Your Plaintiff believes and therefore avers that he is 
the owner of the said diamond and is entitled to its pos¬ 
session. 





Yonr Plaintiff has been informed and therefore believes 
that the agents, servants and/or employees of the De¬ 
fendants herein have completed the prosecution’s 
3 side of the aforesaid Court Martial Trial and that 
there is no further use to the Defendants herein of 
the aforesaid diamond. 

That on, to wit, April 8, 1947, your Plaintiff, through 
his attorneys, did make demand upon Major Joseph F. 
Robinson in whose custody the aforesaid diamond has 
been entrusted, for the return of said diamond, which de¬ 
mand was refused. 

— 9 — 

That your Plaintiff believes and therefore avers that the 
Defendants through their agents, servants and/or em¬ 
ployee are planning on removing the aforementioned dia¬ 
mond from the United States to Frankfort, Germany, and 
your Plaintiff has been informed and believes and there¬ 
fore avers that the Defendants by their agents, servants 
and/or employees will not return the said diamond to the 
United States if it is once removed to Frankfort, Germany. 

Wherefore, the premises considered your Plaintiff prays 
that this Court issue a mandatory injunction requiring the 
Defendants and/or their agents, servants and/or employees 
to return to the Plaintiff the aforesaid diamond. 

And for such other and further relief as to the Court 
seems just and proper. 

/s/ John S. Burrows. 


District of Columbia, ss: 

I, John S. Burrows, being first duly sworn, according 
to law, on oath deposes and says that I have read the 
foregoing Complaint by me subscribed, and that the facts 
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stated therein as true are true, and those stated on in¬ 
formation and belief I believe to be true. 

/s/ John S. Bubrows. | 

4 Subscribed and sworn to before me this 9th day of 

April, 1947. 

Charles E. Stewart, Clerk. 

By /s/ Anne W. Lyddane, 

Deputy Clerk. ; 

McKay & Gordon 
808 H Street, N. E. 

Washington, D. C. 
and 

5801 Central Ave. 

Capitol Heights, Md. 


5 Filed Oct 1 1948 

Order Substituting Parties Defendant. 

This cause coming before me upon the Motion of the 
Plaintiff, and it appearing to the Court that the Defend¬ 
ants have consented thereto, it is therefore, by the Court 
adjudged, Ordered and Decreed as follows: 

That James E. Forrestal, Secretary of Defense, and Ken¬ 
neth C. Royall, Secretary of the Army, be and they hereby 
are substituted as Defendants in the above entitled cause 
for Robert P. Patterson, formerly Secretary of War. 

/s/ F. Dickinson Letts, 

Justice. 

Daniel B. Maher 
We consent thereto 
Attorney for Defendants 

i 

Dated Oct. 1, 1947 

I 

• •••••••• • 
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6 Filed Dec 31,1947 

Answer to Complaint for Mandatory Injunction. 

L 

First Defense. 

The plaintiff is not entitled to the eqnitable relief sought, 
there being an adequate remedy at law. 

n. 

Second Defense. 

1. The defendants admit the allegations of paragraph 
one of the complaint. 

2. The defendants admit the allegations of paragraph 
two of the complaint. 

3. The defendants admit the allegations of paragraph 
three of the complaint, save that the defendants do deny 
that the said Captain Thomas R. Smith was their agent, 
servant or employee in the premises and do aver that the 
said Captain Smith was acting in behalf of the Provost 
Marshal and not the Judge Advocate General. 

7 4. The defendants admit the allegations of para¬ 
graph four of the complaint, save that the defendants 

do deny that Captain Smith acted as their agent in the 
premises. 

5. The defendants admit the allegations of paragraph 
five of the complaint. 

6. The defendants deny that the plaintiff is the owner 
of the said diamond or entitled to its possession. The 
defendants aver on information and belief that the said 
diamond was stolen from the Kronherg Castle of a cer¬ 
tain Hesse family, in Frankfort, Germany, by a certain 
Jack Durant, then a Colonel in the United States Army. 
The defendants further aver on information and belief 
that the said diamond was brought into the United States 
by or on behalf of the said Jack Durant illegally and in 
violation of customs law and is subject to forfeiture on 
account thereof. The defendants aver on information and 
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belief that the said diamond is the property of a certain 
Princess of the said Hesse family. 

7. Answering the allegations of paragraph seven of 
the Complaint, the defendants allege that as of the time 
the complaint was filed the said Court Martial prosecu¬ 
tion had not been completed and the said diamond was in 
custodia legis. The defendants admit that the said Court 
Martial prosecution has now been concluded and that the 
diamond is no longer needed as evidence. 

8. The defendants admit the allegations of paragraph 
eight of the complaint. 

9. Answering the allegations of paragraph nine of the 
complaint, defendants admit that the said diamond was 
removed to Frankfort, Germany, for use in the Court 
Martial prosecution, and say that the said diamond has 
been returned from Frankfort, Germany, and is now in 
the custody of the Provost Marshal. 

8 Wherefore, the defendants pray that the com¬ 

plaint will be dismissed. 

/s/ George Morris Fay, 

United States Attorney. 
/s/ John P. Burke, 

Assistant United States Attorney. 


9 Filed Jan 27 1948 

Motion of Wolfgang, Prince of Hesse, and Margarethe, 
Landgrafen of Hesse, of Frankfurt, Germany, to Inter¬ 
vene as Plaintiffs Under Rule 24. 

Wolfgang, Prince of Hesse, and Margarethe, Landgrafen 
of Hesse, by Leslie C. Garnett, Samuel F. Beach and Jo¬ 
seph S. Robinson, their attorneys, move for leave to in¬ 
tervene as plaintiffs in this action in order to assert the 
claims set forth in their proposed complaint, of which a 
copy is hereto attached, on the ground that Wolfgang, 
Prince of Hesse, is the lawful custodian and Margarethe, 


i 
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Landgrafen of Hesse, is the lawful owner of article al¬ 
leged in the complaint, and as such are entitled to a 
declaratory judgment to that effect and to an order re¬ 
quiring the defendants in possession of said article to re¬ 
store it to the possession of the intervenors. 

/s/ Leslie C. Garnett, 

/s/ Samuel F. Beach, 

/s/ Joseph S. Robinson, 
Attorneys for Wolfgang, 
Prince of Hesse, and 
Margarethe, Landgrafen 
of Hesse, Applicants for 
Intervention, 

331 Tower Building, 
Washington, D. C. 


14 Filed Feb 4, 1948 

Answer of Plaintiff to Motion to Intervene. 

Now comes the Plaintiff, by his attorney, and for answer 
to the Motion to Intervene, filed herein, on behalf of Wolf¬ 
gang, Prince of Hesse, and Margarethe, Landorafen of 
Hesse, of Frankfort, Germany, your Plaintiff states as 
follows: 

Your Plaintiff states that the intervenor should not he 
allowed to enter their cause and for reason therefore 
states. 

L That your intervenor’s petition shows that they are 
not within the class contemplated under the Federal Rules 
of Civil Procedure, and that they should not be permitted 
to intervene in the case. 

2. That the intervenors slept on their rights and this 
Court should not allow them to intervene at this late date. 

3. That your intervenors are non-resident alien enemies 
of the United States and therefore canont sue in the 
Courts of this Country. 
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4. And for such other and further reasons that will be 
presented to the Court at the time of the hearing of this 
Motion. 

McKay & Gordon. 

By /s/ Samuel Gordon. 

# * •••••••• 

15 Filed Feb 18,1948 

Motion of the Defendants for Leave to Deposit Res and for 

Interpleader. 

Come now the defendants by the United States Attor¬ 
ney and show the Court as follows: 

They have no claim upon the diamond which is the sub¬ 
ject matter of this complaint and stand ready to surrender 
it pursuant to order of the Court, either into the Registry 
of the Court or to such person as the Court may direct. 
The defendants, however, show the Court, by the affidavit 
attached hereto, that a certain Wolfgang, Prince of Hesse 
and Margarethe, Landgrafen of Hesse, claim the said sub¬ 
ject of this action. 

Wherefore, defendants pray that the court will make 
an order for the safe keeping or deposit in Court of the 
subject of this action, or the delivery thereof to some per¬ 
son, and an order requiring said third parties to appear 
in a reasonable time and maintain or relinquish their 
claims against the defendants, as made and provided by 
Section 13-217, D. C. Code of 1940. 

/s/ George Morris Fay, 

United States Attorney. 
/s/ John P. Burke, 

Assistant United States Attorney. 
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16 Filed Mar 1, 1948 

Points and Authorities and Answer to Motion for Leave to 
Deposit Ees and for Interpleader. 

Now comes the Plaintiff, John S. Burrows, by his at¬ 
torneys, and for answer to the Motion filed in the above 
entitled cause states as follows: 

1. The type of claim made upon the Defendants by the 
said Wolfgang, Prince of Hesse and Margarethe Lang- 
rafen of Hesse, is not such type of claim as will allow 
these Defendants to interplead them, see: 

Morgan v. Kragt, 52 A. P. P. D. C. 172, Pomeroy’s 
Equity Jurisprudence Vol. 4, 5th Edition, Sec. 1325 (35). 

2. Even if the claim made was the kind contemplated by 
the action, your Plaintiff states that these particular claim¬ 
ants are barred from making such claims as they are alien 
enemies of the United States and cannot prosecute a claim 
in. law, or in equity, in the Courts of the United States, 
while a state of war exists between their country and the 
United States, see: Trading with the Enemy Act and 
citations hereunder; 

22 Fed. Sup. 1022 “Each party interpleaded are Plain¬ 
tiffs in relation to each other. 137 A. L. R. page 1364 
Annotation ,, . But the fact that a non-resident alien 
enemy may be sued and may defend, does not give him the 
right to prosecute a counterclaim. 

In Robinson v. Continental Insurance Company, 1915 
No. 1 King’s Bench, England, page 155, the Court 

17 states that an alien enemy cannot counterclaim, be¬ 
cause although the counterclaim is dealt with by 

virtue of the rules of Court in the same proceeding as the 
claim, it is in its nature an affirmative and not a defensive 
proceeding and may result in a larger sum being payable 
to the Plaintiff in the action. 

3. Your Plaintiff further states that even if this was 
the type of claim contemplated by the statute, which your 
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Plaintiff denies, and even if the third parties were not 
alien enemies and barred under the trading with the Enemy- 
Act, yonr Plaintiff states that they would still be barred 
in coming in this action in view of the affidavit made by , 
the Defendants herein, in which they do not state that a 
claim was made upon them, therefore are in no position ; 
to try to bring in a third party. 

4. Your Plaintiff further states that even if the defenses 
enumerated above were not available to your Plaintiff at 
this time, he states that the Defendants have slept on their 
right too long to bring in, at this stage of the proceedings, 
their party Defendant, that Laches would bar them. 

The Mallory S. S. Company v. Thalheim, 277 Fed. 196; | 
United Staes v. Shuman, 3 Fed. Rule Service, Page 191 
(14A 132 Case 1). 

5. In further answer to the Motion filed herein, the Plain¬ 
tiff states that in view of the affidavits and motions filed 
herein, your Defendants have stated conclusively that they 
have no interest in the personal property which is the 
subject of this proceeding; and that in view of the plead¬ 
ings filed herein, your Plaintiff prays that this Court will 
make an Order requiring the Defendants to return the 
said personal property to your Plaintiff. 

McKay & Gordon. 

By /s/ Samuel Gordon. 

• • •••****• 

18 Filed Mar 25,1948 

Order. 

Upon consideration of the Motion to Intervene filed on 
behalf of Wolfgang, Prince of Hesse, and Margarethe, 
Landgrafen of Hesse, in the above entitled cause, and the 
Court being fully advised in the premises, it is by this 
Court this 25th day of March, 1948, 









12 


Adjudged, Ordered and Decreed as follows: 

1. That the Motion to Intervene be, and the same hereby 
is overruled. 

/s/ F. Dickinson Letts, 

Justice. 

No objection 
Garnett & Beach 
By Samuel Beach, 

Attorney for Defendant. 

I consent 

Samuel Gordon, 

Attorney for Plaintiff. 


19 Filed Apr 23,1948 

Order. 

Upon consideration of the defendants’ motion for leave 
to deposit the res and for an order of interpleader, and 
the Court having heard argument thereon, it is by the 
Court this 23rd day of April, 1948, 

Ordered, that the defandants herein deposit the diamond 
which is the subject matter of the complaint with the 
Clerk of the Court at 11:00 A. M. o’clock on the 30th day 
of April, 1948, in the presence of representatives of all 
parties to this cause including those parties who are here¬ 
with ordered to appear pursuant to the defendants’ mo¬ 
tion, and the Clerk of the Court is directed to retain cus¬ 
tody of said diamond until a further order of the Court, 
and it is 

Further Ordered, that Wolfgang, Prince of Hesse and 
Margarethe, Landgrafen of Hesse, appear in this cause on 
or before the 7th day of May, 1948, and defend against 
the claim of the Plaintiff for the possession of said dia¬ 
mond, and it is 

Further Ordered, that a copy of this order be served 
upon the said Wolfgang, Prince of Hesse and Margarethe, 
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Landgrafen of Hesse by tbe United States Marshal on 
or before the 27th day of April, 1948, and it is 
20 Further Ordered, that the ruling of the Court 
upon the defendant’s motion for leave to withdraw 
and be discharged shall be deferred until such time as this 1 
order shall have been served upon the said Wolfgang, 
Prince of Hesse and Margarethe, Landgrafen of Hesse. 

/s/ F. Dickinson Letts, 

Justice. 


24 Filed Sept 24,1948 

Order. 

On consideration of the petition for allowance of a ; 
special appeal from the order of Mr. Justice F. Dickinson 
Letts entered in this cause on April 26, 1948, in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, and of respondents’ objections to said petition, and 
on consideration of the motion of Wolfgang, Prince of 
Hesse, and Margarethe, Landgrafen of Hesse, to dismiss 
the petition for allowance of special appeal herein, and of 
petitioner’s objections thereto, it is 

Ordered by the Court that the motion to dismiss the pe¬ 
tition be, and it is hereby, denied, and it is 


Further Ordered by the Court that a special appeal from 
said order be, and it is hereby, allowed. 

Per Curiam. 

Dated September 16, 1948. 


United States Court of Appeals 
for the District of Columbia 


Filed Sep 16 1948 
Joseph W. Stewart, 

Cleric, i 




i 
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22 Filed May 6, 1948 

Answer of Defendants, Wolfgang, Prince of Hesse, and 
Margarethe, Landgrafen of Hesse. 

First Defense. 

The complaint fails to state a claim against these de¬ 
fendants upon which relief can be granted. 

Second Defense. 

The complaint fails to show in said plaintiff any title to 
or right to possession of the diamond therein described. 

Thibd Defense 

The defendants, Wolfgang, Prince of Hesse, and Mar¬ 
garethe Landgrafen of Hesse, deny that the Plaintiff is 
the owner of said diamond in said complaint described, 
or entitled to its possession, and say that they are the 
owners thereof. The said diamond is one of the many 
valuable gems stolen from them by one Jack W. Durant, 
Colonel in the Army of the United States, and other Ameri¬ 
can officers, from Kronberg Castle in Frankfort, Germany, 
on or before November 6, 1945; that the said Durant was 
tried by court-martial by the United States Army 

23 and convicted of stealing, transporting and wrong¬ 
fully importing said jewels and was sentenced to 

serve fourteen years in a penitentiary. 

After the theft of said jewels, the said Durant went to 
the place of business of the plaintiff, James S. Burrows, 
seeking to buy a Hudson automobile. At this time, he dis¬ 
played to said Burrows a number of small diamonds. The 
plaintiff informed the said Durant that he wanted a large 
diamond, and, thereafter, the said Durant returned to the 
said Burrows with a number of diamonds, one of which 
was the large diamond described in the complaint herein. 
The defendants are not informed as to the manner in which 
this diamond was dispop^d of by the said Durant to the 
said Burrows, but say that it was either in the transaction 
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for a new Hudson automobile, or for a cash consideration 
of Five Hundred and 00/100 Dollars ($500.00), although 
the said diamond was appraised by the Government ap¬ 
praisers at Twenty-six Hundred and 00/100 Dollars ($2,- 
600.00). 

The theft of the Hesse jewels and the trial of the de¬ 
fendant Durant received great publicity in the American 
press, and the Plaintiff Burrows voluntarily returned the 
diamond to an officer of the Provost Marshal General's 
Office, the said diamond being similar in character, design, 
cut and brilliance to that of many diamonds stolen from 
Kronberg Castle, and found in possession of said Durant, 
all of which were the property of these defendants. 

The said Durant having stolen said diamond from these 
defendants, could confer no title thereto upon the plaintiff, 
and the plaintiff was the receiver of stolen goods, the same 
being the property of these defendants who are entitled to 
a judgment establishing their title to said diamond and the 
right to the possession thereof. 

/s/ Joseph S. Robinson, 

/s/ Leslie C. Gabnett, 

/s/ Samuel F. Beach, 

Attorneys for Wolfgang, 
Prince of Hesse , and Mar- 
garethe , Landgrafen of 
Hesse , 

331 Tower Building, 
Washington, D. C. 
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IN THE 
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No. 9861. 


JOHN G. BURROWS, Appellant , 

v. 

JAMES E. FORRESTAL, Secretary of Defense, and ; 
KENNETH E. ROY ALL, Secretary of the Army, and 
MiyS^XTOOMAS H. GREEN, Judge Advocate 
General, Appellees, and 

WOLFGANG, Prince of Hesse, and MARGARETHE, 

Landgrafen of Hesse. 


Special Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR WOLFGANG, PRINCE OF HESSE, AND 
MARGARETHE, LANDGRAFEN OF HESSE, IN¬ 
TERVENING DEFENDANTS. 


STATEMENT OF CASE. 

The appellant filed a suit against the Secretary of De¬ 
fense and other Army officers for a mandatory injunction to 
compel them to deliver to him a certain diamond “ received 
from your plaintiff’ ’ on or about June 13, 1946, which the 
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plaintiff was informed and believed was for the purpose of 
being used as evidence by the defendants on behalf of the 
defendants in the court-martial trail of one Colonel Jack 
W. Durant. The Complaint further said that the plaintiff 
is the owner of said diamond and is entitled to its posses¬ 
sion. (App. 2, 4). 

The Answer of the defendants denied that the plaintiff 
was the owner of the diamond or entitled to its possession 
and alleged, upon information and belief, that the said 
diamond was stolen by Colonel Durant from Kronberg 
Castle of a certain Hesse family in Frankfurt, Germany, 
and that the diamond is the property of the Princess of said 
Hesse family, now in the custody of the Provost Marshal 
(App. 6, 7). 

On January 27, 1948, the Prince and Landgrafen of 
Hesse filed a Motion to intervene as plaintiffs in this action 
(App. 7). This Motion was denied March 25,1948 (App. 11). 

On February 18, 1948, the defendants Forrestal, et al. 
filed a Motion for Leave to Deposit Res and for Inter¬ 
pleader, alleging that they had no claim upon the diamond 
and stood ready to surrender it pursuant to order of the 
Court, either in the registry of the Court or to such person 
as the Court might direct; that by the affidavit attached 
thereto, Wolfgang, Prince of Hesse, and Margarethe, Land¬ 
grafen of Hesse, claimed the said diamond and prayed that 
the Court make an order for the safekeeping or the deposit 
in Court of the diamond, or the delivery thereof to some 
person, and an order requiring the Prince of Hesse and 
the Landgrafen of Hesse to appear at a reasonable time 
and maintain or relinquish their claims against the defen¬ 
dants, as provided by the D. C. Code of 1940, Title 13, 
Section 217 (App. 9). 

On April 23,1948, an Order was entered directing the de¬ 
fendants to deposit the diamond with the Clerk of the 
Court, who should retain its custody until a further order of 
the Court, and that the Prince of Hesse and Landgrafen of 
Hesse appear in the cause on or before May 7, 1948 and 
defend against the claim of the plaintiff for the possession 
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of said diamond. The Court deferred a ruling upon the 

defendants’ Motion for Leave to Withdraw and be Dis- 

! 

charged until such time as the Order shall have been served 
upon the Prince of Hesse and the Landgrafen of Hesse. 
(App. 12, 13). 

In response to this Order, the Prince of Hesse and the 
Landgrafen of Hesse filed an Answer on May 6,194# (App. 
14), alleging that they are the owners of said diamond; that 
this was one of the diamonds stolen by Colonel Durant and 
other officers from Kronberg Castle in Frankfurt, Gerr 
many; that said Durant was tried by court-martial and 
convicted of stealing, transporting and wrongfully import¬ 
ing said jewels and was sentenced to serve fourteen years 
in the penitentiary; that the said Durant went to the place 
of business of the plaintiff (appellant) to buy a Hudson 
automobile and exhibited to him a number of diamonds, one 
of which was the large diamond involved in this control 
versy; that the diamond was disposed of by Durant to the 
plaintiff for a consideration of $500.00, although it was 
appraised by the Government appraisers at $2,600.00; that 
the theft of the Hesse jewels and the trial of Durant re¬ 
ceived great publicity in the American press and the plain¬ 
tiff voluntarily returned the diamond to the Provost Mar¬ 
shal General’s office; and that the said Durant, having 
stolen said diamond from the Prince of Hesse and Land¬ 
grafen of Hesse, could not confer title thereto upon the 
plaintiff, who was the receiver of stolen goods. 

From the Order of April 23, 1948, the plaintiff filed a 
Petition for a special appeal, which was allowed by this 
Court. (App. 13.) 

We submit the following: 

i 

Proposition. 

The order appealed from interpleading the Prince Of 
Hesse and Landgrafen of Hesse, alleged by the defendants 
to be the owners of the diamond and claiming its ownership, 
and making them parties defendant, is plainly right. 
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SUMMARY OF ARGUMENT. 

The defendant Government officials are merely stake¬ 
holders. They assert no interest in the ownership of the 
diamond. They allege that it was stolen from the House of 
Hesse by an Army officer of the United States. It was vol¬ 
untarily surrendered to these Government officials by the 
plaintiff. It was “hot jewelry.** No condition of its sur¬ 
render is alleged. If such surrender can be tortured into 
a bailment rather than an entire relinquishment of any 
interest therein, the Government officials, as bailees, got no 
better title than the bailor, the receiver of stolen goods, had. 

Under these circumstances, it was the right and the duty 
of the defendant Government officials, in order to protect 
themselves from double liability, after the alleged owners 
of the diamond, from whom it was stolen, were not permit¬ 
ted under “Trading with the Enemy Act” to he made par¬ 
ties plaintiff, to interplead them under D. C. Code 1940, 
Title 13, Section 217 (App. 13). This section especially 
provides that if the interpleading party appears, he shall 
he allowed to make himself defendant in the action, and the 
“Trading with the Enemy Act” expressly provides that an 
enemy may defend by counsel any suit or action at law 
which may he brought against him. The order appealed 
from is within the provisions of Rule 22, Federal Rules of 
Civil Procedure. The intervening defendants are not par¬ 
ties plaintiff. 

The defendants, appellees, were not guilty of laches. The 
plaintiff is not prejudiced by delay. The action was filed 
April 9, 1947. The case has not been calendered for trial. 
In any event, the Prince of Hesse and Landgrafen of Hesse 
are certainly not to he penalized in the premises. 
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ARGUMENT. 

The Defendants Both Under the Statute and the Rules of 
Civil Procedure Were Entitled to Interplead, the Al¬ 
leged True Owners of the Diamond. 

The Statute. 

i 

The Motion for Interpleader which was granted by the 
Court below disclaimed any claim to the diamond, offered 
to surrender it in the registry of the Court, or as the Court 
might direct, and sought an Order requiring the Prince of 
Hesse and Landgrafen of Hesse to appear and maintain or 
relinguish their claims against the Government officials. 
Upon this Motion, the defendants were ordered to deposit 
the diamond with the Clerk of the Court, which was done, 
and ordered that the Prince of Hesse and Landgrafen of 
Hesse appear and “defend against the claim of the plain¬ 
tiff for possession of said diamond.’’ This procedure was 
in the very terms of the statute, which provides that if the 
third party, having been served with notice, appears, “he 
shall be allowed to make himself defendant in the action in 
lieu of the original defendant.” Thus every provision of 
the statute was complied with in the Motion and Order, 
and the Prince of Hesse and Landgrafen of Hesse now 
stand as intervening defendants in the cause. 

Rule 22: Federal Rules of Civil Procedure. 

i 

Rule 22, Federal Rules of Civil Procedure, authorizes 
interpleader where the plaintiff or defendant 

“is or may be exposed to double or multiple liability. 
It is not ground for objection to the joinder that the 
claims of the several claimants or the titles on which 
their claims depend do not have a common origin or 
are not identical but are adverse to and independent 
of one another, or that the plaintiff avers that he is net 
liable in whole or in part to any or all of the claim¬ 
ants.” 
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The statute and these rules seem to make it unnecessary 
to cite authority to support the Order entered in this case, 
where, undoubtedly, the defendants would have been ex¬ 
posed to double liability if they had turned over the diamond 
to the receiver of stolen goods in the face of the claim of the 
true owner. However, the authorities in this jurisdiction 
relied upon for the plaintiff do not support the plaintiff’s 
position even aside from the provisions of the statute and 
the Rules of Civil Procedure. 

The defendants rely on M or gem v. Kraft, 52 App. D. C., 
172, 285 Fed., 906, as setting out prerequisites for inter¬ 
pleader with which this Order does not comply. Each of 
these prerequisites is present in this case. 

Morgan v. Kraft was a case in which the vendor of real 
estate tried to have two brokers interplead as to which was 
entitled to the commissions. The Court held that the claims 
of each for the commissions of the real estate dealer arose 
from separate and individual contracts; that it was no 
privity between either of the claim* or the claimants; and 
that the vendor of the real estate was not a mere stake¬ 
holder between them, but had an independent liability to 
either or both of the two claimants. However, in discuss¬ 
ing the case, the Court quoted from Pomeroy’s Equity, Sec¬ 
tion 1322, four conditions as essential prerequisites to an 
Order for Interpleader. These conditions, compiled with 
in this case, are: (1) That the same thing must be claimed 
by the parties against whom relief is demanded; (2) that 
the claim must be derived from a common source; (3) that 
the holder of the property must have no claim in the sub¬ 
ject-matter; and (4) that the holder of the property must 
have incurred no independent liability to either of the claim¬ 
ants and must be in the position merely of a stakeholder. 

The other cases in this jurisdiction relied on for the plain¬ 
tiff, for example, Richardson v. Belt, 13 App. D. C., 197 and 
Moore Printing & Typewriter Co. v. National Savings and 
Trust Co., 31 App. D. C., 452, are clearly not in point. In 
Richardson, the relation of debtor and creditor existed be- 
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tween the complainant and one of the defendants growing 
out of a building contract, and it was held that an essential 
foundation of interpleader is that the party seeking relief 
must not be under an independent or special liability to one 
of the claimants. In Moore Printing <& Typewriter Co., the 
same situation existed. The plaintiff was under contract 
with the depositor of the stock and could not interplead 
them and the defendants who claimed an antagonistic title. 

Neither situation exists in this case. The Government is 
under no liability to either of the parties except to see that 
the true owner of the diamond gets it. In any event, the 
conditions in these cases were rendered obsolete by the pro¬ 
visions of Rule 22 of the Federal Rules of Civil Procedure, 
for even where the claims do not have a common origin, or 
are not identical but are adverse to, and independent of 
another, the party exposed to double liability is entitled to 
interplead them. 

Right and Duty of the Defendant Government Officials to 

File Interpleader. 

If the voluntary surrender to these authorities of this 
diamond by the receiver of stolen goods is to be considered 
a bailment and not a surrender of all claim to stolen goods, 
then the defendant Government officials were in no better 
position than the receiver of stolen goods and to protect the 
Government from the claims of all parties, it was their 
right and duty to file the interpleader. 

The Government officials not only had been notified by 
the House of Hesse of their claim to this diamond, but 
they had knowledge that Colonel Durant had stolen and 
brought the Hesse diamonds to the United States and had 
been convicted of stealing and illegally transporting them. 
They had been informed by the plaintiff that this same 
Durant exhibited to him a number of diamonds and deliv¬ 
ered to him this diamond in the District of Columbia. 

An English case back in 1830 sets out clearly the prin¬ 
ciples involved. In Wilson v. Anderton (1830) 1 Bara. & 
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Ad. 456,109 Eng. Reprint, 857, Lord Tenterden, Ch. J., re¬ 
marked : 

“A bailee can never be in a better position than the 
bailor. If the bailor has no title, the bailee can have 
none, for the bailor can give no better title than be has. 
The right to the property may, therefore, be tried in an 
action against the bailee, and a refusal like that stated 
in the case has always been considered evidence of a 
conversion. The situation of the bailee is not one with¬ 
out remedy. He is not bound to ascertain who has the 
right. He may file a bill of interpleader in a court of 
equity. But a bailee who forbears to adopt that mode 
of proceeding, and makes himself a party by retaining 
the goods for the bailor, must stand or fall by his 
title.” 

Had the defendants delivered this diamond to the House 
of Hesse, they could have defended against the claim of the 
plaintiff. 

The leading case in the United States is the “Idaho,” 
(1877), 93 U. S., 575; 23 L. Ed., 978. There the Court had 
under consideration a claim by the bailor for the non-deliv¬ 
ery by a common carrier of 165 bales of cotton, and the 
defense set up was, as an excuse for non-delivery, that the 
bailor had delivered the goods upon demand to the true 
owner. Mr. Justice Strong delivered the opinion of the 
Court, and said that upon the principle involved, there had 
been much debate in courts of law and some contrariety of 
decision. Adverting to the earlier decisions that if the 
bailee of the goods delivered them to the true owner, never¬ 
theless, he is chargeable to the bailor, who in truth has no 
right, said that the reasons given for such a doctrine, how¬ 
ever satisfactory when they were announced, can hardly 
command assent now, and that the delivery to the true 
owner is a complete justification for non-delivery, according 
to the direction of the bailor. 

The Court further said (p. 580): 

“The modern and best-considered cases treat as a 
matter of no importance the question how the bailor 
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acquired the possession he has delivered to his bailee, 
and adjudge, that, if the bailee has delivered the prop¬ 
erty to one who had the right to it as the true owner, 
he may defend himself against any claim of his prin¬ 
cipal/’ 

After notice and knowledge of the facts set out in the 
defendants’ Answer and Motion, the delivery of the dia¬ 
mond to the plaintiff would have rendered the defendants 
liable for its value. 

Hattiesburg Auto Sales Co. v. Morrison , 136 Miss. 632, 
101 So. 690, 43 A. L. R., 147, and cases cited in 43 A. L. R.> 
note B, p. 170. 

In Boston Five Cents Savings Bank v. Scarles, 237 Mass. 
489,130 N. E. 91, it is held to amount to a conversion, where 
a police officer, having received, in his official capacity, a 
revolver from a person other than the owner, returned it to 
such person after notice from the true owner of his title 
thereto. 

The Prince and Landgrafen of Hesse Are Not Parties 

Plaintiff by Being Interpleaded as Parties Defendant. 

The appellant asserts (Appellant’s Brief, p. 10): 

“That the parties interplead (ed) could not because 
of their status of being alien enemies to the United 
States become a proper party to this action because as 
alien enemies they are prohibited from maintaining a 
possessory action in our Courts.” 

The intervening defendants are not maintaining a pos¬ 
sessory action. The Answer of the Government officials 
asserts ownership of the diamond in them, and under the 
explicit terms of the statute, they filed a Motion that the 
true owner (the intervening defendants) be made parties 
defendant to resist the claim of the receiver of stolen goods 
to its ownership. I 

The statute provides that the party interpleaded “shall 
be allowed to make himself defendant in the action in lieu 
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of the original defendant who shall be discharged of all 
liability to either of the parties * * V’ 

The Order of the Court provides that “ Wolfgang, Prince 
of Hesse and Margarethe, Landgrafen of Hesse, appear 
* * # and defend against the claim of the plaintiff for pos¬ 
session of the diamond.’’ (App. 12.) The Court and the 
statute have thus set the position of the parties and directs 
that the intervening defendants defend against the claim 
of the plaintiff to the possession of the diamond. 

The Trading with the Enemy Act, 50 U. S. C. App. 7B, p. 
209, provides: 

“That an enemy or ally of enemy may defend by 
1 counsel any suit in equity or action at law which may 
be brought against him.” 

In addition to this statutory provision, the authorities are 
unanimous as to the right of a non-resident alien enemy 
brought into Court to fully defend his rights. 

In McVeigh v. United States, 11 Wallace 259, the United 
States filed a libel to recover the property of McVeigh, who 
appeared by counsel and filed an Answer. The United 
States filed a motion to strike the appearance, answer and 
claim of McVeigh on the ground that he was “a resident of 
the city of Richmond, within the Confederate lines, and a 
rebel.” The motion was granted; a decree pro confesso 
was taken. The property was condemned as forfeited, and 
ordered to be sold. This decree was affirmed by the Circuit 
Court and McVeigh sued out a Writ of Error to the 
Supreme Court of the United States. 

The Court said (p. 266): 

“It is objected that McVeigh was incompetent to sue 
out this writ of error * * * *. We entertain no doubt 
that the plaintiff in error had the right to sue out the 
writ, and that the record is properly before us for 
examination. 

“In our judgment the District Court committed a 
serious error in ordering the claim and answer of the 
respondent to be stricken from the files. As we are 
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unanimous in this conclusion, our opinion will be con¬ 
fined to that subject. The order in effect denied the 
respondent a hearing. It is alleged that he was in the 
position of an alien enemy, and hence could have no 
locus standi in that forum. If assailed there, he could 
defend there. The liability and the right are insepar¬ 
able. A different result would be a blot upon our juris¬ 
prudence and civilization. We cannot hesitate or doubt 
on the subject. It would be contrary to the first prin¬ 
ciples of the social compact and of the right adminis¬ 
tration of justice. 

* • * “Whatever may be the extent of the disability 
of an alien enemy to sue in the courts of the hostile 
country, it is clear that he is liable to be sued, and this 
carried with it the right to use all the means and appli¬ 
ances of defence. In Bacon’s Abridgment, it is said: 
‘For as an alien may be sued at law, and may have 
process to compel the appearance of his witnesses, so 
he may have the benefit of a discovery.’ ” 

This case was followed by Windsor v. McVeigh, 93 U. S. 
274, where the principle was reaffirmed that whenever one 
is assailed in his person or this property, he may defend 
for the liability and right are inseparable, a principle of 
natural justice recognized by the common intelligence and 
conscience of all nations. 

In Watts, Watts & Co. v. Undone Austriaca, 248 U. S., 9, 
the steamer of an Austro-Hungarian corporation, a non-res¬ 
ident alien enemy, was attached. The Court affirming Mc¬ 
Veigh v. U. S., supra, held that a suit in our courts might be 
brought against an alien enemy who, of course, was entitled 
to defend before judgment should be entered and remanded 
the case to the District Court for further proceedings, di¬ 
recting that no action should be taken (except such as might 
be required to preserve the rights of parties in statu quo) 
until, by reason of the restoration of peace between the 
United States and Austria-Hungary, it might become pos¬ 
sible for the respondent to present its defense adequately. 

If a non-resident alien enemy can, when judgment con¬ 
demning his property is entered, be the plaintiff in error 
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in the case in the Supreme Court of the United States, cer¬ 
tainly it cannot be questioned that a non-resident alien 
enemy, whose valuable diamond has been stolen and is in 
the registry of the Court, can be heard to defend his right 
to his property when brought in by the Government officials 
to defend against the claim of the receiver of stolen goods. 

Further than this, Germany is no longer a belligerent 
nation. She surrendered more than three years ago. The 
intervening defendants are not residents in the territorial 
limits of the United States. They are, however, in the 
occupied zone of Germany, wholly under the control and 
authority of the United States. This is a situation not con¬ 
templated by the Trading with the Enemy Act, the purpose 
of which was to deny to aliens not resident in the territory 
of the United States free access to the Courts of the United 
States in order that such use might not accomplish a pur¬ 
pose which would hamper the war’s effort and give aid and 
comfort to the enemy. Resident alien enemies have access 
to the Courts of the United States. Certainly no harsh con¬ 
struction of the Trading with the Enemy Act should be 
given which would treat these defendants solely under the 
control of the United States and to its authority in a worse 
position than resident aliens of the United States. 

It is repugnant to the common intelligence and conscience 
of all nations, when these intervening defendants have no 
remedy other than in the Courts of the United States, to 
deny to them the right to defend their valuable property 
stolen from them by an officer of the United States Army, 
who has been convicted of a felony in its theft. 

The language of the Supreme Court of Florida in Russ v. 
Mitchell , 11 Fla. 80 (decided in 1865) would seem to be 
appropriate: 

“It would be revolting to the rules of justice which 
govern a court, to drag therein a party, and then say 
to him: ‘Although you are properly before the court, 
you are an enemy and shall not be heard, yet judgment 
shall be rendered against you.’ We are of the opinion 
that an alien enemy may be made a party defendant to 
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a suit in our courts, and that when made a party, may 
be heard by attorney in his defense. The organization 
of our courts and rules and practice thereof give the 
permission,, subject to be. withheld in a proper case, at 
the discretion of the court.” 

LACHES. 

A recital of the docket entries in this case will disclose 
that the defense of laches cannot apply. The Complaint 
was filed April 9,1947. (App. 2). The defendants answered 
December 31, 1947, (App. 6). Wolfgang, Prince of Hesse, 
and Margarethe, Landgrafen of Hesse, on January 27,1948, 
filed a Motion to Intervene as plaintiffs under Rule 24 
(App. 7). The Motion to Intervene as parties plaintiff 
was overruled March 25,1948 (App. 11). An Order substi r 
tuting Forrestal, Secretary of Defense, and Royall, Secre¬ 
tary of the Army, as parties defendant was filed October 
1, 1948 (App. 5). The Motion for Leave to Deposit Res 
and for Interpleader was filed February 28,1948 (App. 9). 
The Order appealed from was filed April 23, 1948 (App, - 
12). The case had never been calendared for trial. Under 
these circumstances, there was no delay and the plaintiff 
has lost no opportunity to prove his case. 

CONCLUSION. 

The Order appealed from is plainly right and should be 
affirmed. 

Respectfully submitted: 

Leslie C. Garnett 

Samuel F. Beach, 

Attorneys for Wolfgang, 

Prince of Hesse, and 
Margarethe, Landgrafen 
of Hesse. 

331 Tower Building, 
Washington, D. C. 
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MEMORANDUM ON BEHALF OF APPELLEES JAMES E. FOR¬ 
RESTAL, KENNETH C. ROYALL, AND MAJOR GENERAL 
THOMAS H GREEN 


counterstatement of the case 

This is a special appeal from an order of the United States 
District Court for the District of Columbia granting appellees 
Forrestal, Royall, and Green leave to deposit the subject mat¬ 
ter of the action with the clerk of the court and ordering that 
Wolfgang, Prince of Hesse, and Margarethe, Landgrafin of 
Hesse, appear in the action and defend against the claim of 
the appellant. 

This action was begun by the service of a complaint asking 
that defendants Forrestal et al. be restrained from removing 
a diamond, alleged to be the property of the plaintiff, from the 
United States. 1 This complaint also alleged that the diamond 
had been received from the plaintiff by one Captain Thomas 
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R. Smith, Jr. The diamond was to be used as evidence on 
behalf of the prosecution in the court martial trial of one 
Colonel Jack W. Durant. The answer to this complaint ad¬ 
mitted most of the allegations, but averred on information 
and belief that the diamond was stolen from the Kronberg 
Castle of a certain Hesse family in Frankfort, Germany, by 
the aforesaid Jack Durant. It was also averred in this answer 
on information and belief that the diamond in question was 
the property of a princess of the aforesaid Hesse family. 

On January 27, 1948, Wolfgang, Prince of Hesse, and Mar- 
garethe, Landgrafin of Hesse, filed a motion to intervene as 
plaintiffs. On February 18, 1948, defendants filed a motion 
for leave to deposit the res with the court and for an order 
requiring Wolfgang, Prince of Hesse, and Margarethe, Land¬ 
grafin of Hesse, to appear and defend or relinquish their claim 
to the res. 

The motion filed on behalf of Wolfgang and Margarethe 
was denied. The motion filed on behalf of the defendants, 
Forrestal et aL, was granted. It is from the order granting 
this motion that this appeal is taken. 

STATUTE INVOLVED * 

Act of March 3 ,1901, 31 Stat. 1418, as amended, 13 D. C. 
Code (1940) section 217. 

INTERPLEADER 

Upon affidavit by the defendant, in an action upon 
contract or for the recovery of personal property, that 
a third party, without collusion with him, has or makes 
claim to the subject of the action, and that he, the de¬ 
fendant, is ready to pay or dispose of the same as the 
court may direct, the court may make an order for the 
safekeeping or for the payment or deposit in court 
of the subject of the action, or the delivery thereof 
to such person as it may direct, and also an order re¬ 
quiring such third party to appear in a reasonable timp 
and maintain or relinquish his claim against the de¬ 
fendant; and if said third party, having been served 


with a copy of the order by the marshal, fail to appear 
the court may declare him barred of all claim in respect 
to the subject of the action against the defendant there¬ 
in; but if he appear he shall be allowed to make him¬ 
self defendant in the action in lieu of the original de¬ 
fendant, who shall be discharged from all liability to 
either of the other parties in respect to the subject of 
the action on his compliance with the order of the court 
for the payment, deposit, or delivery thereof. * * i * 


CONTENTIONS ON APPEAL 

The appellant contends that Wolfgang, Prince of Hesse, and 
Margarethe, Landgrafin, cannot be interpleaded to defend the 
action brought by the appellant. The basis for this contention 
appears to be that the Prince and Landgrafin of Hesse are 
alien enemies and as such are not entitled to prosecute any 
action in any court of the United States. This contention is 
made by virtue of the provisions of the Trading With the 
Enemy Act, 50 U. S. C., Appendix 7B. It is, however, clear 
from the District of Columbia interpleader statute that the 
Prince and Landgrafin of Hesse are not prosecuting the ac¬ 
tion herein, but are defendants, rather than plaintiffs in the 
action. The statute provides that if the interpleaded third 
party appears “he shall be allowed to make himself defendant 
in the action in lieu of the original defendant.” 

If it is considered that the trial court's order was entered by 
virtue of Rule 22 of the Federal Rules of Civil Procedure, it 
is still true that the Prince and Landgrafin of Hesse are not 
plaintiffs in this action. The court's order granting defend¬ 
ants' motion for an order of interpleader ordered that Wolf¬ 
gang, Prince of Hesse, and Margarethe, Landgrafin of Hesse, 
appear and “defend against the claim of the plaintiff.'' 

Thus the only reasonable construction is that Wolfgang, 
Prince of Hesse and Margarethe, Landgrafin of Hesse are 
intervening as defendants. Defendants Forrestal, et aL, 
should not be forced to expend time and money defending an 
action to recover an object in which they have previously dis¬ 
claimed any interest. However, if defendants Forrestal, et 




al., were to fail to defend the action brought by Burrows there 
\voiild be the possibility that thereby they would become liable, 
at a later date, to Wolfgang, Prince of Hesse and Margarethe, 
tandgrafin of Hesse for the value of the article in suit. To 
prevent this, the Prince and Landgrafin should be permitted 
to defend the action at this time. 

For the foregoing reasons, it is respectfully submitted that 
the order of the court below should be affirmed. 

George Morris Fay, 

United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 

L. Clark Ewing, 

Assistant United States Attorney. 
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